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Introduction
The World Trade Organization (hereinafter WTO)'s approach to trade liberalisation is unapologetically, and perhaps unreflectively, produceroriented. It prioritises ensuring that goods and services can be offered across borders with the least amount of discrimination and administrative barriers. It assumes that consumers necessarily benefit from free trade because they will have access to a greater variety of goods and services at a cheaper price. While such benefits have, indeed, materialised in a number of ways, they do not reflect the full spectrum of consumer interests. Other interests … are only marginally or imperfectly addressed by the trade regime.
1 Upton Sinclair's 1905 novel The Jungle, is regarded as one of the pre-1960 game-changers for the United States consumer protection regime. Sinclair's novel sought to expose the deplorable working conditions in the meat packing industry in the United States. Sinclair's exposé was followed by a wave of investigations by many others, and eventually led to, amongst others effects, the formation of the Food and Drug Administration (hereinafter FDA) and enactment of laws designed to promote and protect consumer interests. This historical legacy of strong advocacy and jurisprudence in American consumer protection continues to resonate even today, and has the country undergoing a wide-ranging overhaul of consumer protection laws.
2 Currently, the United States Federal Trade Commission (hereinafter FTC) is the primary independent federal agency which, alongside other federal authorities, is responsible for the administration of numerous consumer protection laws.
3 Amongst this legislation is the Comprehensive Smokeless Tobacco Health Education Act of 1986, 4 which was amended by the Family Smoking Prevention, and Tobacco Control Act of 2009. 5 In general, there is a multiplicity of policies, regulations, and laws in the United States aimed at affording a variety of protections to consumers -at both Federal and State level. 6 The issue of tobacco regulation has also been one of the contentious issues at the international level, under the auspices of the General In a rather ironic way, smokeless cigarettes, are said to be in the class of 'toxic, carcinogenic, and addictive products' 15 and at the same time punted as 'tobacco harm-reduction strategy' due to the fact that 'these products convey a substantially lower risk from morbidity and mortality than does cigarette smoking.' 16 This article argues in the main that both regulations and decisions of the WTO bodies must have due regard for the protection of consumer interests as far as possible, and particularly those consumer protection measures in the jurisdictions of State Parties. The article's contextualisation provides a historical account of tobacco legislation in the United States; and alludes to the fact that cigarettes smoking counts for the majority of deaths in the United States, despite the myriad of regulatory measures in place. It also discusses the factual scenario of the cloves cigarettes disputes and findings of the WTO panels and Appellate Body. The article further enquires whether the United States had a justifiable defence within WTO jurisprudence, including the possibility to have used Article XX of GATT 1947. The producer-centred bias approach of the ruling, it is argued, neglects consumer interests. However, it is appreciated that the positives of the ruling in a form of the newly created exception-like deference to regulatory sovereignty in favour of consumer interests should not be overlooked.
Attempts at Tobacco Industry Regulation
At the outset, it is useful and enlightening to take stock of the problem of smoking in the United States and provide a historical account of the tobacco industry laws in the United States. Tobacco products control in the United States has an interesting evolution that spans over different eras. The first notable period, as indicated above, includes the expose by Sinclair that led to the creation of the FDA. The FSPTCA was signed into law by President Obama on 22 June 2009, giving the FDA the authority to regulate tobacco products 17 20 The significance of the FSPTCA was also evident from the fact that a large majority of the senators voted in favour of the Bill. 21 For the purposes of this article section 101 of the FSPTCA is important. Section 101 inserted a new provision to the FFDCA, section 907(a)(1)(A), which was described as instrumental in the United States' endeavour to protect public health, including the reduction of smoking among youths.
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In this respect, cigarettes that are regarded as containing characterising flavours -such as 'an herb or spice, including strawberry, grape, orange, clove, cinnamon, pineapple, vanilla, coconut, licorice, cocoa, chocolate, cherry, or coffee' are considered adulterated and prohibited under section 907(a)(1)(A) of the FDC Act, as amended. 23 Stiff penalties are imposed for these cigarette products and/or sale thereof including seizure, criminal prosecutions and civil penalties. tobacco particularly on children as clearly illustrated in the provisions below:
(13) Tobacco use is the foremost preventable cause of premature death in America. It causes over 400,000 deaths in the United States each year, and approximately 8,600,000 Americans have chronic illnesses related to smoking.
(14) Reducing the use of tobacco by minors by 50 percent would prevent well over 10,000,000 of today's children from becoming regular, daily smokers, saving over 3,000,000 of them from premature death due to tobacco-induced disease. Such a reduction in youth smoking would also result in approximately $75,000,000,000 in savings attributable to reduced health care costs.
(15) Advertising, marketing, and promotion of tobacco products have been especially directed to attract young persons to use tobacco products, and these efforts have resulted in increased use of such products by youths. Past efforts to oversee these activities have not been successful in adequately preventing such increased use.
(16) In 2005, the cigarette manufacturers spent more than $ 13,000,000,000 to attract new users, retain current users, increase current consumption, and generate favorable long-term attitudes toward smoking and tobacco use.
(17) Tobacco product advertising often misleadingly portrays the use of tobacco as socially acceptable and healthful to minors.
(18) Tobacco product advertising is regularly seen by persons under the age of 18, and persons under the age of 18 are regularly exposed to tobacco product promotional efforts. … (23) Children are more influenced by tobacco marketing than adults: more than 80 percent of youth smoke three heavily marketed brands, while only 54 percent of adults, 26 and older, smoke these same brands.
… (26) Restrictions on advertising are necessary to prevent unrestricted tobacco advertising from undermining legislation prohibiting access to young people and providing for education about tobacco use.
Precis of the US -Clove Cigarettes Dispute 1 Key Facts in Brief
The United States -Clove Cigarettes dispute involved a complaint by Indonesia challenging section 907(a)(1)(A) of the FFDCA that had the effect of banning the importation and marketing of clove cigarettes from Indonesia. The formal request for consultation with the United States was made by Indonesia on 7 April 2010. 25 The US imposed a ban on the importation and sale of flavoured cigarettes in the aftermath of the
See Request for Consultations by Indonesia, United States -Measures
Affecting the Production and Sale of Clove Cigarettes, WT/DS406/1 promulgation of the FSPTCA, and argued that the measures were introduced to protect the youth from the harmful effects of tobacco. Indonesia reacted by requesting the establishment of a W T O Panel to determine whether or not the ban imposed by the US was inconsistent with its obligations as contained in the TBT Agreement. According to Indonesia the ban discriminated against clove cigarettes that are primarily produced in Indonesia, which was also the largest exporter of clove cigarettes into the United States, 26 in favour of menthol cigarettes which are 'primarily produced in the United States'. 27 The crux of Indonesia's argument was that the ban violated both Articles 2.1 and 2.2 of the TBT Agreement and GATT Article III: 4 in that imported clove cigarettes were treated less favourably than domestic menthol cigarettes.
Article 2.1 states:
Members shall ensure that in respect of technical regulations, products imported from the territory of any Member shall be accorded treatment no less favourable than that accorded to like products of national origin and to like products originating in any other country.
In essence Article 2.1 has elements of both the principles of MostFavoured-Nation as well as National Treatment which are the equality clauses and fundamental principles of the WTO.
Article 2.2 reads in part:
Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade. For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create. Such legitimate objectives are, inter alia: national security requirements; the prevention of deceptive practices; protection of human health or safety, 28 The reaction in the United States against the Appellate Body ruling was that the WTO is over-reaching its judicial power, and also for undermining the legitimacy of the multilateral trading system in general. 31 Warikandwa and Osode criticised the ruling as a lost opportunity for the Panel and Appellate Body 'to address the special development needs of developing Member States'; and to 'develop a credible reputation as a forum for effective dispute resolution in matters where trade inter-connects with non-trade matters'. 32 I will not delve into this criticism, as it is not an important discussion point of this article. 34 Indonesia did not appeal this finding, however. Both the Panel and the Appellate Body found the United States' flavoured cigarette ban is a technical regulation contrary to Article 2.1 of the TBT Agreement, although the reasons of the Appellate Body were different from those proffered by the Panel. 35 It is important to note that this was the first time that a case dealt specifically with Article 2.1.
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The Appellate Body observed that 'the design, architecture, revealing structure, operation, and application of Section 907(a) (1) (A) impacted negatively on the competition and discriminated against like cigarettes from Indonesia'. 37 In cases like this, the legitimacy of the purpose of the regulatory measure in question is important to determine whether the like products have been treated fairly and even-handedly. Also relevant is the regulatory purpose of a measure in question in determining whether similar imported products have been treated less favourably. Article 2.2 of the TBT Agreement refers to both the 'legitimate objectives' and the legitimate objective of 'protection of human health'. In this case, the regulatory purpose of the tobacco control measure instituted by the United States was to protect human life and health. It was thus not a difficult task for both the Panel and the Appellate Body to find the United States flavoured cigarette ban consistent with Article 2.2 in U.S. -Clove Cigarettes, even though it was found inconsistent with Article 2.1.
2 Non-Discrimination, Balance, and Even-Handedness
As noted in 3.2 above, the United States cigarettes ban was found to be inconsistent and in violation of Article 2.1 of the TBT Agreement, despite the intended regulatory purpose of the measure in question being found to be consistent with Article 2.2. Paragraph 6 of the TBT Agreement's preamble is important in interpreting and applying the provisions of Article 2. 43 in Paragraph 5 of the preamble. Most important is the description of Paragraph 6 of the Preamble, as expressing the members' 'right to regulate' which must not be 'constrained', even if it is a 'technical regulation in pursuit of legitimate objectives'. 44 The only proviso issued by the Appellate Body is that such technical regulation must be implemented in an 'even-handed manner' 45 The Appellate Body ruling points to concerns of lack of balance and uneven-handedness of the ban, which one must admit were patently there for everyone to see, and which tipped the scales in favour of the conclusion that the clove cigarettes ban amounted to an unfair discrimination of imported cigarettes -contrary to the provisions of Article 2.1 of the TBT Agreement.
The legality of the measure was not an issue, as far as Article 2.2 of the TBT Agreement is concerned, but the ban itself was discriminatory and not applied even-handedly. This should have been a winnable case from the perspective of a public health proponent, in my view. The United States should in part have itself to blame in the manner the case was defended and the presence of other factual circumstances that did not speak in favour of the ban. First, there seemed to be an internal conflict between the FFDCA and the FSPTCA. The FDDCA does not exempt menthol cigarettes from any new regulations. However, section 907(e) of the FFDCA requires the US Scientific Advisory Committee 46 to issue a report on the impact of menthol cigarettes on public health. On the other hand, section 907(a)(1)(A) of the FSPTCA exempts menthol cigarettes from the ban imposed on the sale of cigarettes that contain an herb or spice that is a 'characterizing flavour of the tobacco product'. Inherently contradictory in the FSPTCA itself is that the exemption goes against the very objective of the FSPTCA to provide '… the Secretary with proper the exemption of menthol cigarettes from the ban on flavoured cigarettes is unrelated to the origin of the products, because it addresses two distinct objectives: one relates to the potential impact on the US health care system associated with the need to treat 'millions' of menthol cigarette addicts with withdrawal symptoms; and the other relates to the risk of development of a black market and smuggling to supply the needs of menthol cigarette smokers. 47 According to the Appellate Body, the reason for excluding menthol cigarettes is rather strange if the purpose is to dissuade youths from smoking, and reduce smoking as stated in the objective of Section 907(a)(1)(A). The Appellate Body particularly highlighted the fact that menthol cigarettes, like clove cigarettes, has flavouring characteristics that are appealing to young smokers, making tobacco more pleasant, and masking the harshness of tobacco. 48 Thus, the ground for the justification of the ban on clove cigarettes are equally applicable to menthol cigarettes. 49 Secondly, the United States' admission that no sufficient or substantive assessment of associated risks for banning menthol cigarettes was undertaken did not do its case any favour either. 50 The United States may have probably satisfied the provisions of Article 2.1, or rather not readily have been found to have acted inconsistently with the provisions of Article 2.1 of the TBT Agreement had it secured sufficient evidence supporting the justifiable discrimination between clove and menthol cigarettes, based on public health considerations. More evidence was needed to justify these regulatory distinctions.
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Of concern, in my view, is the tendency of the Appellate Body to introduce unexplained concepts. For example, the Appellate Body has not applied itself to the meaning of 'even-handedness'. To understand this concept better one will have to look to other decisions for guidance. In US -Tuna II, for example, it was observed that even-handedness 
The New Exception-like Deference to Regulatory Sovereignty
Numerous issues may be raised against the direction of the WTO's implementation of the TBT Agreement, and in particular against the US -Clove Cigarettes ruling itself. It is not controverted that the violation of Article 2.1 of the TBT Agreement does not necessarily implicate Article 2.2. Does the United States really need to bother itself with compliance with the ruling? Unfortunately, the answer is yes. Failing to comply may expose the United States to retaliatory trade actions from Indonesia. Inescapably, such a retaliatory action may also hurt the same consumers that the United States wanted to protect in the first place. It is a catch-22-situation. One can find solace in the fact that the WTO in US -Clove Cigarettes adopted an exception-like deference to national regulatory sovereignty instead of casting in stone a ready approach to the finding of discrimination by adding a necessity test to Article 2.1 of the TBT Agreement. 53 In laying out this test, the Appellate Body stated:
[T]he existence of a detrimental impact on competitive opportunities in the relevant market for the group of imported products vis-à-vis the group of domestic like products is not sufficient to establish a violation of the national treatment obligation contained in Article 2.1 of the TBT Agreement. Where the technical regulation at issue does not de jure discriminate against imports, a panel must carefully scrutinize the particular circumstances of the case, that is, the design, architecture, revealing structure, operation, and application of the technical regulation at issue, and, in particular, whether that technical regulation is even-handed, in order to determine whether the detrimental impact on imports stems exclusively from a legitimate regulatory distinction rather than reflects discrimination against the group of imported products. 54 One other important pronouncement from the Appellate Body is that showing the detrimental impact of the measure on imports alone is not sufficient to establish a violation of Article 2.1 of the TBT Agreement.
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The US -Clove Cigarettes ruling 'reflect[s] a step toward practical reconciliation between market efficiency and regulatory autonomy', argued Gaul. 56 In my view, the new jurisprudence of deference is not something to celebrate as a victory for consumer protection jurisprudence. It is a win and lose regime.
The Appellate Body's exception-like deference has difficulties in its application, and the following are serious points of consideration, if not 57 Second, the Appellate body does not give directions as to what is meant by the requirement that the detrimental impacts on imports stem 'exclusively' from a legitimate regulatory distinction. It is submitted that it becomes a much simpler test or rather stricter, though complicated, requirement, if what is intended by the use of the word 'exclusively' is that the measure must be the whole or rather the one and only reason for the detriment. In the ordinary cause of events, it must then mean that any technical regulation that discriminates between like products with consequent detrimental impacts on the said like product, may not be in violation of the TBT Agreement if it is not the one and only cause of such detrimental impact. Lastly, the Appellate Body read into the TBT Agreement the requirement of necessity thus making it more difficult to make a case that the measure is justifiable. Following this, WTO members will have to make a very difficult and calculated decision whether their claims must be based on necessity pursuant to Article 2.2 or on discrimination pursuant to Article 2.1. 
4 Further Clarification on Application of the Concept of Non-Discrimination
Commendable of the US -Clove Cigarettes ruling is the clarification of the application of the requirement of discrimination under the TBT. The position now is that a regulation that seeks to change or modify the terms and conditions of competition unfavourably for the imported goods may not readily be regarded as discriminatory the unfavourable consequences on imported goods results wholly from such a legitimate regulatory distinction.' This new development opens up a window of opportunity for incremental regulation. For example, the ban on flavoured tobacco may start with clove cigarettes and then later on extend to menthol cigarettes. Unfortunately, the idea of incremental regulation was not favourably received by both the Panel and the Appellate Body in the clove cigarettes dispute. 60 As part of its complaint, Indonesia had argued that the United States failed to make a case for the measure to be allowed on an exceptional basis pursuant to GATT Article XX. 61 In my view, the United States' objection makes sense, particularly since the Panel denied the United States reliance on Article XX as a defence. The Appellate Body conceded that the TBT Agreement does not have a provision equivalent to Article XX of GATT. 62 It did, however, express the view that there is functional equivalency between the relevant provisions of the TBT Agreement and GATT Article XX in respect of the members' rights to regulate. 63 Although the defence based on Article XX of GATT was declined by the Panel and only addressed in passing by the Appellate Body, it is, in my view, important for the purposes of this article to also discuss the application of GATT Article XX to the dispute in question, albeit briefly. It is also useful to highlight other relevant provisions of the GATT to enable one properly contextualise discussions around article XX. GATT Article III:4, for instance, prohibits WTO members from treating imports 'less favorably' than domestic like products after passage through customs as regards 'regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products …' so as to protect domestic products. 64 Article XX 65 of the GATT 1994 states in part:
Recourse to GATT Article XX
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures:
(a) …; (b) Necessary to protect human, animal or plant life or health; ...
The TBT Agreement has no 'general exceptions' clause corresponding to Article XX of the GATT 1994. 66 The listed exceptions, according to the Appellate Body Report in the United States -Import Prohibition of Certain Shrimp and Shrimp Products, 67 embody domestic policies that are proven to be 'important and legitimate in character'. A member invoking GATT Article XX does not have to justify itself to the WTO unless other members challenge a measure taken pursuant to Article XX. It is only once the measure is challenged that the burden of proof will fall on the member invoking GATT Article XX. 68 To this end, GATT Article XX can be said to represent an important 'soft law' approach in favour of human rights.
For the purposes of this article, the relevant part is Article XX(b), which allows for an exceptional application of a discriminatory measure when such measures are 'necessary to protect human, animal or plant life or health.' Indonesia was very quick to point out that Article XX(b) is not applicable in favour of the United States, arguing that the measure is arbitrary and unjustifiably discriminates against imported products. 69 The United States had argued that the ban on clove cigarettes was designed to protect the country's children from the effects of smoking, as opposed to menthol which was allegedly used primarily by adults. 70 The ban prima facie was designed to protect human health. Thus, it may be argued at face value that GATT Article XX may be used as an exception to an obligation not to discriminate against imported products. The point of departure may be reference to the Panel ruling in ThailandRestrictions on Importation of and Internal Taxes on Cigarettes 71 [hereinafter, Panel Report, Thailand -Cigarettes] that smoking is risky and dangerous to human life and health, and that policies aimed at reducing smoking will fall under the scope of Article XX(b). 72 Ballet argues in an article 73 which thoroughly traversed the Article XX exception defence, however, that the United States' measure in respect of clove cigarettes cannot pass muster in terms of the required standards, test and requirements of Article XX, 74 particularly the requirements of Article XX's chapeau. 75 Of concern is that the measure, although based on policy as required by Article XX is not the only exclusive measure that could have been used, nor can it be said that it was the most 'necessary' measure to meet the balancing test of Article XX when considering other possible measures; 76 and that the ban is merely an arbitrary and unjustifiable discrimination against imported clove cigarettes when the 'same conditions prevail' between countries, contrary to the provisions of the chapeau. 77 I support the sentiments of Ballet, in part, regarding the difficulty of the United States meeting the requirements of GATT Article XX. But, a case may still be made to rely on Article XX as part of the arguments provided that the United States can sufficiently discharge the requirements. 78 In Korea -Various Import Measures on Fresh, Chilled and Frozen Beef, (Korea-Beef) held that a not 'indispensable' measure may be 'necessary. Apart from failing to meet the requirements of the chapeau, the United States would have found it difficult to show that it could not reasonably be expected to have employed an alternative measure that is WTO/GATT consistent or less inconsistent with WTO/GATT law. At best the United States may have been found to be engaging in 'disguised restriction' or 'disguised discrimination' that does not comply with the requirements of Article XX. Or, put differently, that the discrimination between clove and menthol cigarettes amounted to 'arbitrary or unjustifiable discrimination'.
The WTO and the Bad Boy Image Regarding Public Interests and Consumer Protection Issues
While I agree with the observation of Carlone that the Appellate Body rulings provide clarity and context for interpreting the TBT Agreement, as did the Appellate Body Report, US -Clove Cigarettes, I take issue with any simplistic acceptance of the rulings of the Appellate Body. My main problem is that the WTO, in particular the Appellate Body, sometimes takes a rather detached approach when it considers consumer and public interest issues. 86 The previous decisions of the Appellate Body acknowledged the importance of due regard to public health issues and the fact that trade matters may not be considered in clinical isolation from other matters. Consumer interests have, however, not always been fully appreciated in cases like US -COOL. The wanton disregard of consumer interests by the Appellate Body remains a matter of concern. Interestingly, in U.S. -Clove Cigarettes the Panel acknowledged that '[c]igarettes are inherently harmful to human health, as recognized by the WHO, the scientific community and both parties to this dispute.' 87 The Panel went on to state that it was aware, as a result of the risks associated with smoking, of the 'important international efforts to curb smoking'. 88 The Appellate Body also 'recognize[s] the importance of Members' efforts in the World Health Organization on tobacco control.' But, is this enough to change the character of the WTO as an institution that is too steeped in protecting trade interests over and above consumer interest?
Conclusion
Lester correctly observes that the TBT Agreement is one of the WTO agreements that put a strain on the ability of members to regulate tobacco. 89 In light of the preceding discussion, it could be said that the TBT curtails the ability of members to reconcile their trade related measures with the protection of other interests such as those of consumers. The WTO has tried its best to address the difficulty as evident in the Appellate Body's ruling in the clove dispute. Some of the highlights of the Appellate Body's report is the adoption of the new test of legitimate regulatory distinction, according to which any detrimental impact arising exclusively from a legitimate regulatory distinction will be accepted as not in violation of the TBT Agreement. The exception-like deference created in the United States -Clove Cigarettes may provide a glimmer of hope to consumers.
However, in my view and in agreement with an observation by Rolland, trade has serious 'negative spill-over effects on consumers', which can only be remedied through expansive interpretations by the Panel and Appellate Body. 90 Alternatively, there must be a general overhaul of the WTO to include as one of the main elements of the entire edifice of the WTO consumer protection and related issues or a clear articulation of consumer interests. To this end Rolland makes a comparison with the European international trade framework, which originally did not include consumer protection issues in the European Economic Community ('EEC') until after 1992 when the Treaty on European Union (Maastricht Treaty) made consumer protection part of the founding treaties of both the EEC and the European Union (EU). 91 Rolland's work titled Are Consumer-Oriented Rules the New Frontier of Trade Liberalization? is to date one of the most poignant discussions of consumer protection within the framework of international trade through a comparative analysis of EU Law and WTO Law. 92 The complementarity of consumer protection and trade liberalisation is not a far-fetched dream. If the 31 GATT panels and the 157 panel and Appellate Body reports that peripherally mentioned consumers are anything to go by, it should not be an insurmountable task to bring consumer protection issues into the manifold at the WTO as the foundation is already laid. 93 
